Dear Senators HEIDER, Nuxoll, Bock, and
Representatives WOOD, Perry, Rusche:

The Legislative Services Office, Research and Legislation, has received the enclosed rules of

the Department of Health and Welfare:

IDAPA 16.05.01 - Rules Pertaining To The Use & Disclosure of Department Records (Docket No.
16-0501-1301).

Pursuant to Section 67-454, Idaho Code, a meeting on the enclosed rules may be called by the
cochairmen or by two (2) or more members of the subcommittee giving oral or written notice to Research
and Legislation no later than fourteen (14) days after receipt of the rules analysis from Legislative
Services. The final date to call a meeting on the enclosed rules is no later than 10/11/2013. If a meeting is
called, the subcommittee must hold the meeting within forty-two (42) days of receipt of the rules analysis
from Legislative Services. The final date to hold a meeting on the enclosed rules is 11/12/2013.

The germane joint subcommittee may request a statement of economic impact with respect to a
proposed rule by notifying Research and Legislation. There is no time limit on requesting this statement,
and it may be requested whether or not a meeting on the proposed rule is called or after a meeting has
been held.

To notify Research and Legislation, call 334-4845, or send a written request to the address on the

memorandum attached below.
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Legislative Services Oflice
Idaho State Legislature

Jelf ¥ ouiz Serving faho s Caizen legralatiure
Director
MEMORANDUM
TO: Rules Review Subcommittee of the Senate Health & Welfare Committee and the House Health
& Welfare Committee
FROM: Senior Legislative Research Analyst - Ryan Bush
DATE: September 24, 2013

SUBJECT: Department of Health and Welfare - Legal

IDAPA 16.05.01 - Rules Pertaining To The Use & Disclosure of Department Records (Docket No. 16-0501-
1301)

The Department of Health and Welfare submits notice of proposed rulemaking at IDAPA 16.05.01 - Rules
Pertaining To The Use & Disclosure of Department Records. The Department states that this rule change allows
the Department to disclose a decedent's health information to family members and others directly involved in
the decedent's care or payment for care. This rule change is to align the Department's rules with the recently
modified HIPAA privacy rule from the Department of Health and Human Services.

The Department states that negotiated rulemaking was not conducted because there is no negotiable con-
tent and because this change is being done to bring the rules into alignment with HIPAA. There is no fiscal
impact associated with this rulemaking.

The proposed rule appears to be within the statutory authority granted to the Department in Sections
39-242, 56-202(b), 56-221 and 56-1004, Idaho Code, and HIPAA, 45 CFR Subpart E, Section 164.510.

cc: Department of Health and Welfare - Legal
Tamara Prisock
Heidi Graham

Mike Nugent, Manager Cathy Holland-Smith, Manager April Renfro, Manager Glenn Harris, Manager
Research & Legislation Budget & Policy Analysis Legislative Audits Information Technology
Statehouse, P.O. Box 83720 Tel: 208-334-2475

Boise, Idaho 83720-0054 www.legislature.idaho.gov



45 CFR, Part 164 — Security and Privacy, Subpart E — Privacy of
Individually Identifiable Health Information, Section 510

164.510 Uses and disclosures requiring an opportunity for the individual to agree or to object.

A covered entity may use or disclose protected health information, provided that the individual is
informed in advance of the use or disclosure and has the opportunity to agree to or prohibit or restrict the
use or disclosure, in accordance with the applicable requirements of this section. The covered entity may
orally inform the individual of and obtain the individual's oral agreement or objection to a use or disclosure
permitted by this section.

(a) Standard: Use and disclosure for facility directories —(1) Permitted uses and disclosure. Except
when an objection is expressed in accordance with paragraphs (a)(2) or (3) of this section, a covered
health care provider may:

(i) Use the following protected health information to maintain a directory of individuals in its facility:
(A) The individual's name;
(B) The individual's location in the covered health care provider's facility;

(C) The individual's condition described in general terms that does not communicate specific
medical information about the individual; and

(D) The individual's religious affiliation; and

(ii) Use or disclose for directory purposes such information:

(A) To members of the clergy; or

(B) Except for religious affiliation, to other persons who ask for the individual by name.

(2) Opportunity to object. A covered health care provider must inform an individual of the protected
health information that it may include in a directory and the persons to whom it may disclose such
information (including disclosures to clergy of information regarding religious affiliation) and provide the
individual with the opportunity to restrict or prohibit some or all of the uses or disclosures permitted by
paragraph (a)(1) of this section.

(3) Emergency circumstances. (i) If the opportunity to object to uses or disclosures required by
paragraph (a)(2) of this section cannot practicably be provided because of the individual's incapacity or an
emergency treatment circumstance, a covered health care provider may use or disclose some or all of the
protected health information permitted by paragraph (a)(1) of this section for the facility's directory, if such
disclosure is:

(A) Consistent with a prior expressed preference of the individual, if any, that is known to the
covered health care provider; and

(B) In the individual's best interest as determined by the covered health care provider, in the
exercise of professional judgment.

(ii) The covered health care provider must inform the individual and provide an opportunity to object
to uses or disclosures for directory purposes as required by paragraph (a)(2) of this section when it
becomes practicable to do so.



(b) Standard: Uses and disclosures for involvement in the individual's care and notification purposes
—(1) Permitted uses and disclosures. (i) A covered entity may, in accordance with paragraphs (b)(2),
(b)(3), or (b)(5) of this section, disclose to a family member, other relative, or a close personal friend of
the individual, or any other person identified by the individual, the protected health information directly
relevant to such person's involvement with the individual's health care or payment related to the
individual's health care.

(i) A covered entity may use or disclose protected health information to notify, or assist in the
notification of (including identifying or locating), a family member, a personal representative of the
individual, or another person responsible for the care of the individual of the individual's location, general
condition, or death. Any such use or disclosure of protected health information for such notification
purposes must be in accordance with paragraphs (b)(2), (b)(3), (b)(4), or (b)(5) of this section, as
applicable.

(2) Uses and disclosures with the individual present. If the individual is present for, or otherwise
available prior to, a use or disclosure permitted by paragraph (b)(1) of this section and has the capacity to
make health care decisions, the covered entity may use or disclose the protected health information if it:

(i) Obtains the individual's agreement;

(ii) Provides the individual with the opportunity to object to the disclosure, and the individual does
not express an objection; or

(iif) Reasonably infers from the circumstances, based on the exercise of professional judgment, that
the individual does not object to the disclosure.

(3) Limited uses and disclosures when the individual is not present. If the individual is not present, or
the opportunity to agree or object to the use or disclosure cannot practicably be provided because of the
individual's incapacity or an emergency circumstance, the covered entity may, in the exercise of
professional judgment, determine whether the disclosure is in the best interests of the individual and, if
so, disclose only the protected health information that is directly relevant to the person's involvement with
the individual's care or payment related to the individual's health care or needed for notification purposes.
A covered entity may use professional judgment and its experience with common practice to make
reasonable inferences of the individual's best interest in allowing a person to act on behalf of the
individual to pick up filled prescriptions, medical supplies, X-rays, or other similar forms of protected
health information.

(4) Uses and disclosures for disaster relief purposes. A covered entity may use or disclose protected
health information to a public or private entity authorized by law or by its charter to assist in disaster relief
efforts, for the purpose of coordinating with such entities the uses or disclosures permitted by paragraph
(b)(2)(ii) of this section. The requirements in paragraphs (b)(2), (b)(3), or (b)(5) of this section apply to
such uses and disclosures to the extent that the covered entity, in the exercise of professional judgment,
determines that the requirements do not interfere with the ability to respond to the emergency
circumstances.

(5) Uses and disclosures when the individual is deceased. If the individual is deceased, a covered
entity may disclose to a family member, or other persons identified in paragraph (b)(1) of this section who
were involved in the individual's care or payment for health care prior to the individual's death, protected
health information of the individual that is relevant to such person's involvement, unless doing so is
inconsistent with any prior expressed preference of the individual that is known to the covered entity.

[65 FR 82802, Dec. 28, 2000, as amended at 67 FR 53270, Aug. 14, 2002; 78 FR 5699, Jan. 25, 2013]



IDAPA 16 - DEPARTMENT OF HEALTH AND WELFARE
16.05.01 - USE AND DISCLOSURE OF DEPARTMENT RECORDS
DOCKET NO. 16-0501-1301
NOTICE OF RULEMAKING - PROPOSED RULE

AUTHORITY: In compliance with Section 67-5221(1), Idaho Code, notice is hereby given that this agency has
initiated proposed rulemaking procedures. The action is authorized pursuant to Sections 39-242, 39-5403, 56-221,
56-222, 56-1003, and 56-1004, Idaho Code; also HIPAA: 45 CFR Subpart E, Section 164.510.

PUBLIC HEARING SCHEDULE: Public hearing(s) concerning this rulemaking will be scheduled if requested in
writing by twenty-five (25) persons, a political subdivision, or an agency, not later than September 18, 2013.

The hearing site(s) will be accessible to persons with disabilities. Requests for accommodation must be made not
later than five (5) days prior to the hearing, to the agency address below.

DESCRIPTIVE SUMMARY: The following is a nontechnical explanation of the substance and purpose of the
proposed rulemaking:

The U.S. Department of Health and Human Services (HHS) recently modified the HIPAA Privacy Rule. This
rule change went into effect March 26, 2013. HHS modified the Privacy Rule to permit a covered entity (such asthe
Department) to disclose a decedent’s health information to family members and others who were involved in the care
or payment for care of the decedent prior to death. This rule change permits the Department to use or disclose health
information, as allowed by the Privacy Rule.

This does not change the authority of a decedent’s personal representative with regard to the decedent’s health
information. Thus, a persona representative would continue to have a right to access the decedent’s health
information relevant to such personal representation, and have authority to authorize uses and disclosures of the
decedent’s health information that are not otherwise permitted or required by HIPAA.

FEE SUMMARY: The following is a specific description of the fee or charge imposed or increased: NA

FISCAL IMPACT: The following is a specific description, if applicable, of any fiscal impact on the state general
fund greater than ten thousand dollars ($10,000) during the fiscal year:

There is no anticipated fiscal impact to any funds for this rulemaking.
NEGOTIATED RULEMAKING: Pursuant to Section 67-5220, Idaho Code, negotiated rulemaking was not
conducted because there is really no negotiable content in this rulemaking. The rule change is being done to clarify
the Department's Use and Disclosure rules and bring them into alignment with recent changes in HIPAA. While the
rule change will give the Department a little more latitude regarding the release of decedent information, the effect
will be minimal.
INCORPORATION BY REFERENCE: No materials are being incorporated by reference into these rules.

ASSISTANCE ON TECHNICAL QUESTIONS, SUBMISSION OF WRITTEN COMMENTS: For assistance
on technical questions concerning the proposed rule, contact Heidi Graham at (208) 334-5617.

Anyone may submit written comments regarding this proposed rulemaking. All written comments must be
directed to the undersigned and must be delivered on or before September 25, 2013.

DATED this 2nd day of August, 2013.
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DEPARTMENT OF HEALTH AND WELFARE Docket No. 16-0501-1301
Use and Disclosure of Department Records Proposed Rulemaking

Tamara Prisock

DHW - Administrative Procedures Section
450 W. State Street - 10th Floor

PO. Box 83720

Boise, ID 83720-0036

phone: (208) 334-5564; fax (208) 334-6558
e-mail: dhwrules@dhw.idaho.gov

THE FOLLOWING ISTHE PROPOSED TEXT OF DOCKET NO. 16-0501-1301

190. RECORDS OF DECEDENTS.
Records of decedents are confidential for as |ong as the Department maintains the records, except as needed by:

(4-2-08)
01. Law Enforcement. If thereis suspicion that the death was the result of crimina conduct. (4-2-08)
02. Coroners and Medical Examiners. Information may be given to a coroner or medical examiner
for the purpose of identifying a deceased person, determining a cause of death, or other duties as authorized by law.
(4-2-08)
03. Funeral Directors. Confidential information may be given to funeral directors, consistent with

applicable law, as necessary to carry out their duties with respect to the decedent. If necessary to carry out their
duties, confidential information may be disclosed to funeral directors prior to and in reasonable anticipation of the
individual's death. (4-2-08)

04. Personal Representatives. While records are maintained, the same confidentiality requirements
apply to the personal representative of the estate or other legal representative of the deceased individual. Information
may be disclosed to such representatives only to the extent necessary to perform their legal function, (4-2-08)

05. Family Members and Others. The Department may disclose health information to a family
member, other relative, a close personal friend of the deceased individual, or any other person identified by the
deceased individual. Information provided must be directly related to such person’sinvolvement with the individual's
care or payment for health care prior to the individual’s death, unless doing so isinconsistent with any prior expressed
preference of the individua that is known to the Department. ( )
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